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Dear Minister,

It is my honour to present you the twelfth Annual Report of the Judge Advocate General on the
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Yours truly,
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Showing the flag while deployed in Afghanistan.

Military Justice Issues
During Operations

The need for portability and deployability of the military justice
system creates a unique set of challenges. In order to ensure
the system is capable of maintaining discipline and delivering
justice in the often austere conditions of overseas deploy-
ments, the Office of the JAG is seeking to clarify the roles and
jurisdictions of participants in the system. In particular, the
Office of the JAG is working to develop policies regarding the
delegation of commanding officers’ authority to preside over
summary trials and lay charges.

Military Justice Training Material

Throughout the reporting period, the Office of the JAG has
been working with the Canadian Defence Academy and
the Military Law Centre to update military justice training
material to ensure it keeps pace with the evolving military
justice system. In particular, training material was revised to
take into account changes brought about by Bill C-60 (S.C.
2008, c. 29).

CWO Gaudreau - JAG CWO - delivers an address to

the audience.

CHAPTER 4: MILITARY JUSTICE: THE YEAR IN REVIEW




The 2010-2011 reporting period has been a very active
time for military justice and the Office of the Judge
Advocate General, and the following year promises to be
no different. In keeping with the JAG’s Mission and Vision
Statement, the Canadian Armed Forces (CAF) legal officers
will continue to lead proactive military justice oversight,
responsible development and positive change.

In the coming year, the Office of the JAG will strive to
improve the fairness, efficiency, and effectiveness of the
military justice system, bringing many of the initiatives
commenced in 2010-2011 to fruition, and embarking on
many more. Of particular note for the subsequent reporting
period are the following projects, which are anticipated to
be the Office of the JAG’s main efforts to further improve
the military justice system.
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Amendments to the National
Defence Act (NDA) and to
Queen's Regulations and Orders
for the Canadian Forces

The NDA, and in particular the Code of Service Discipline,
forms the legislative foundation of the military justice
system. It sets out service offences and punishments,
prescribes military jurisdiction and defines the procedure
for service tribunals. The last time the NDA underwent a
comprehensive revision was Bill C-25 in 1998. Since then
the Lamer report on military justice, and the Standing
Senate Committee on Legal and Constitutional Affairs report
have each issued a series of recommendations for reform
that provided the impetus for Bill C-41, the Strengthening



Military Justice in the Defence of Canada Act. The Office of
the JAG is committed to assisting the Minister of National
Defence (MND) and the Government of Canada in moving
the legislative process of military justice reform forward.

In addition to the comprehensive reform package set out
in Bill C-41, it is anticipated that smaller, more focussed,
amendments to the NDA may also be required in the course
of the subsequent reporting period. In particular, the issue of
the renewable tenure of military judges, which has been the
subject of differing opinions at the court martial level, may
be addressed by the CMAC.

Office of the JAG. Our military justice system is constantly
evolving, and the independent review process is instrumental
in providing guidance and direction for that evolution.

Conclusion

Our military justice system is designed to meet the inter-
related objectives of justice and discipline. It must provide
a relevant and useful tool to the CAF chain of command
for maintaining discipline and ensuring operational ef-
fectiveness, and do so in @ manner that is fair to all those
involved while embodying the rule of the law and Charter

Legal Officers consult with one another regarding proposed NDA amendments.

Military Justice -
Independent Review

During the 2011-2012 reporting period, the Honourable
Patrick J. LeSage, acting as the Second Independent
Review Authority (SIRA), will be visiting defence establish-
ments across the country, interviewing key stakeholders
and preparing a report and recommendations for further
amendments to the military justice system. The results of the
SIRA process are keenly anticipated by the MND, the CAF,
the Department of National Defence and all members of the

values. As the statistics and initiatives outlined in this report
demonstrate, the JAG continues to professionally and pas-
sionately superintend the system, and the Office of the JAG
is well positioned, as Canada’s experts on military justice
and military law, to lead proactive change that will ensure
that our military justice system will continue to meet those
objectives well into the future. Canada’s military justice
system is second to none and serves as a leading example
world-wide.

CHAPTER 5: THE WAY AHEAD




ANNEX: MILITARY

JUSTICE STATISTICS

Note: (1) The statistics in this annex are current as of 1 March 2013.
(2) For statistics relating to prior years, refer to previous JAG Annual Reports.

SUMMARY TRIALS, COURTS MARTIAL AND APPEALS

Year in Review — Statistics:
1 April 2010 — 31 March 2011

SUMMARY TRIALS REPORTING
1 April 2010 — 31 March 2011

Distribution of Service Tribunals

2009-2010 2010-2011
Number of courts martial 56 3 69* 4
Number of summary trials 1944 97 1770 96
Total 2000 100 1839 100

*There were 69 courts martial and 70 accused (one joint trial).

Language of Summary Trials

2009-2010 2010-2011
Number in English 1433 74 1319 75
Number in French 511 26 451 25
Total 1944 100 1770 100
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Distribution of Disciplinary Proceedings Year to Year Comparison
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Number of Courts Martial

. Number of Summary Trials

Referral and Disposal of Charges

# %
Cases proceeded with at summary trial 1770 91.23
Cases not proceeded with at summary trial 7 0.36
Cases referred for disposal by court martial
Election by accused 49 2.53
Direct referral 114 5.88
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Elections to Court Martial

2009-2010 2010-2011

#
Number of elections offered to be tried by courts martial 578 4.67 663 7.39
Summary Trials by Rank

2009-2010 2010-2011

# % # %
Private and Corporal (includes Master-Corporal*) 1748 89.91 1542 87.12
Sergeant to Chief Warrant Officer 71 3.65 64 3.62
Officer 125 6.44 164 9.26
Total 1944 100 1770 100

*Master Corporal is not a rank, it is an appointment pursuant to QR&0 article 3.08.
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Summary of Charges

NDA Description 2009-2010 2010-2011

Article %
0

83 Disobedience of lawful command 55 213 66 2.80
84 Striking or offering violence to a superior 3 0.12 5 0.21
85 Insubordinate behaviour 87 3.36 97 411
86 Quarrels and disturbances 64 2.47 42 1.80
87 Resisting or escaping from arrest or custody 4 0.15 7 0.30
90 Absence without leave 716 27.68 733 31.05
91 False statement in respect of leave 2 0.08 1 0.04
93 Cruel or disgraceful conduct 5 0.19 4 0.17
95 Abuse of subordinates 1 0.43 13 0.55
96 Making false accusations or statements or suppressing facts 1 0.04 0 0.00
97 Drunkenness 173 6.69 130 5.51
98 Malingering or Maiming 0 0 1 0.04
101 Escape from custody 0 0 4 0.17
101.1 Failure to comply with conditions 8 0.31 3 0.13
108 Signing inaccurate certificate 1 0.04 0 0.00
111 Improper driving of vehicles 4 0.15 7 0.30
112 Improper use of vehicles 12 0.46 9 0.38
113 Causing fires 0 0 1 0.04
114 Stealing 21 0.81 33 1.40
115 Receiving 2 0.08 1 0.04
116 Destruction, damage, loss or improper disposal 17 0.66 7 0.30
117 Miscellaneous offences 14 0.54 2 0.08
124 Negligent performance of military duty 1 0.04 2 0.08
125 Offences in relation to documents 8 0.31 23 0.97
127 Injurious or destructive handling of dangerous substances 2 0.08 3 0.13
129* Conduct to the prejudice of good order and discipline — 523 20.21 442 18.71
Negligent discharge
129* Conduct to the prejudice of good order and discipline 813 31.41 691 29.25
(Excluding negligent discharge)
130 Service trial of civil offences 41 1.60 35 1.48
Total 2588 100 2362 100

*Annual reports for previous years have shown different categories of breaches for offences under section 129, including misconduct of a sexual
nature and harassment, and misconduct related to drugs and alcohol. This report now shows two categories under section 129: offences relating to
the negligent discharge of a weapon, and other offences under section 129. For further information on charges under section 129, see Notes Ato G
of article 103.60 of the QR&O (http://www.admfincs-smafinsm.forces.gc.ca/qro-orf/vol-02/chapter-chapitre-103-eng.asp#cha-103-60)
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Summary Trials by Command

2009-2010 2010-2011

%
Vice Chief of the Defence Staff 3 0.15 4 0.22
Canada Command 50 2.57 31 1.75
Canada Operational Support Command 1 0.05 2 0.17
Canada Special Operations Forces Command 23 1.18 16 0.90
Canada Expeditionary Force Command 196 10.08 247 13.96
Chief of the Maritime Staff 271 13.94 260 14.69
Chief of the Land Staff 858 4413 712 40.19
Chief of the Air Staff 71 3.65 88 4.97
Chief of Military Personnel 469 2412 399 22.55
Assistant Deputy Minister (Information Management) 0 0 8 0.45
Assistant Deputy Minister (Material) 2 0.10 3 0.16
Total 1944 100 1770 100
Findings by Charge
# % # %
Guilty 2353 90.92 2195 92.92
Guilty — Special Finding 3 0.20 15 0.64
Guilty of included offence 7 0.27 0 0.00
Not guilty 140 5.41 95 4.02
Charge stayed 76 2.95 47 1.99
Charge not proceeded with 9 0.35 10 0.42
Total 2588 100 2362 100
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Punishments

# % # %
Detention (suspended) 6 0.24 7 0.30
Detention 47 1.87 56 2.40
Reduction in rank 3 0.12 3 0.13
Severe reprimand 2 0.08 4 0.17
Reprimand 62 2.47 50 2.14
Fine 1515 60.34 1459 62.52
Confinement to ship or barracks 681 27.10 575 24.66
Extra work and drill 131 5.22 121 5.19
Stoppage of leave 22 0.88 23 0.99
Caution 42 1.67 35 1.50
Total 2511 100 2333 100

Note: More than one type of punishment may be awarded in a sentence.

Requests for Review

# % # %
Requests for review based on finding 19 48.71 11 31.44
Requests for review based on sentence 11 28.21 12 34.28
Requests for review based on finding & sentence 9 23.08 12 34.28
Total 39 100 35 100

Note: An officer or non-commissioned member may request a review authority to set aside the finding of guilty or to alter the sentence.

Decisions of Review Authority

# % # %
Upholds decision 11 28.20 4 11.43
Quashes findings 22 56.41 22 62.86
Substitutes punishment 4 10.26 6 17.14
Mitigates / commutes / remits punishment 2 513 3 8.57
Total 39 100 35 100
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COURT MARTIAL REPORTING
1 April 2010 — 31 March 2011

Courts Martial by Type

2009-2010 2010-2011

# % #

Standing Court Martial 48 88 66 96
General Court Martial 8 12 3 4
Total 56 100 69* 100

Note 1: These figures count the number of courts martial commenced during the reporting period and include one court martial that was commenced
but not completed

Note 2: Bill C-60 (now S.C. 2008, c. 29) reduces the types of court martial from four to two. Disciplinary Court Martial and Special General Court
Martial were eliminated.

Note 3: The difference between Standing Court Martial and General Court Martial is explained in Chapter Ill.

*There were 69 courts martial and 70 accused (1 joint trial).

Language of Courts Martial

2009-2010 2010-2011

English 46 82 51 73
French 10 18 19 27
Total 56 100 70 100
Courts Martial by Rank
2009-2010 2010-2011
Private and Corporal (includes Master-Corporal*) 42 42
Sergeant to Chief Warrant Officer 9 12
Officer 5 16™*
Total 56 70

*Master Corporal is not a rank. It is an appointment pursuant to QR&O article 3.08.
**This figure includes an officer who faced trial and re-trial on the same charges
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Summary of Charges

NDA Article

Description

2009-2010

75
83
84
85
86
87
88
90
93
95
96

97
101.1
114
116
117 (H
118.1
122
124
125(a)
129
130 (4(1)CDSA)*
130 (5(1) CDSA)
130 (82(1) CC)**

130 (86(1) CC)
130 (87 CC)
130 (91(1) CC)
130 (95 CC)

130 (104(1) CC)

130 (121(1) (¢)
co)

130 (130 CC)

Offences related to security

Disobedience of lawful command

Striking or offering violence to a superior
Insubordinate behaviour

Quarrels and disturbances

Resisting or escaping from arrest or custody
Desertion

Absent without leave

Cruel or disgraceful conduct

Abuse of subordinates

Making false accusations or statements or
suppressing facts

Drunkenness

Failure to comply with conditions

Stealing

Destruction, damage, loss or improper disposal
An act of a fraudulent nature

Failure to appear or attend

False answers or false information

Negligent performance of military duty

Wilfully (or negligently) made a false entry
Conduct to the prejudice of good order and discipline
Possession of substance

Trafficking in substance

Possession without lawful excuse of an explosive
substance

Careless use of a firearm
Pointing a Firearm
Unauthorized possession of a firearm

Possession of prohibited or restricted firearm with
ammunition

Unauthorized importing and exporting

Fraud on Government

Personating peace officer

2010-2011
3 1
8 5
1 2
1 6
5 3
0 1
1 0
11 16
6 6
3 2
1 0
10 5
9 6
10 9
5 5
8 14
1 0
0 1
5 9
1 15
25 49
3 0
7 4
1 0
1 1
0 2
0 3
0 1
0 2
2 0
0 1
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NDA Article

130 (139 CC)
130 (140(1) CC)
130 (151 CO)
130 (153 CC)
130 (163.1(4)CC)
130 (173 CO)
130 (220 (a) CC)

130 (235(1) CC)
130 (236 CC)

130 (239(1) (a.1)
co)

130 (249 (3) CC)
130 (253 (a) CC)
130 (264.1 CC)
130 (264 (3) CC)
130 (266 CC)
130 (267 CC)
130 (269 CC)
130 (270(1) CC)
130 (271 CC)
130 (272(1) CC)
130 (334 CC)

130 (348 CC)
130 (349(1) CC)

130 (362(1)(a)
CC)

130 (367 CC)
130 (368 CC)
130 (380(1) CC)
130 (430(1.1) CC)
130 (437 CC)
130(733.1(1) CC)

Total Offences

Description

Obstructing justice

Public mischief

Sexual interference

Sexual exploitation

Possession of child pornography
Indecent acts

Causing death by criminal negligence where firearm
is used

Second degree murder
Manslaughter

Attempt to commit murder using firearm

Dangerous operation causing bodily harm
Operation while impaired

Uttering threats

Criminal harassment

Assault

Assault with a weapon or causing bodily harm
Unlawfully causing bodily harm

Assaulting a peace officer

Sexual assault

Sexual assault with a weapon

Punishment for theft - value stolen does not exceed
$5000

Breaking and entering
Being unlawfully in dwelling-house

False pretences

Forgery

Uttering a forged document
Fraud

Mischief in relation to data
False alarm of fire

Failure to comply with probation order

Note: For statistics relating to prior years, refer to previous JAG Annual Reports.
* Controlled Drugs and Substances Act, S.C. 1996, c¢. 19 [CDSA].
** Criminal Code, R.S.C., 1985, ¢. C-46 [CC].
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Courts Martial by Command

Vice Chief of the Defence Staff 0 0 5 7.14
Canada Operational Support Command 1 1.79 2 2.86
Canada Expeditionary Force Command 0 0 2 2.86
Chief of the Maritime Staff 11 19.64 5 7.14
Chief of the Land Staff 32 57.14 35 50

Chief of the Air Staff 6 10.71 9 12.86
Chief of Military Personnel 4 7.14 11 15.71
Assistant Deputy Minister (Information Management) 2 3.57 1 1.43
Total 56 100 70 100

Disposition by Case

# % # %

Found/Plead Guilty to at least one charge 45 80 62 89

Not Guilty of all charges 11 20 8 11

Total 56 100 70 100
Sentences
| awaw | awan

Dismissal 3 2

Imprisonment 10 7

Detention 4 6

Reduction in Rank 3 4

Severe Reprimand 11 18

Reprimand 11 15

Fine 33 49

Minor punishments: Caution 1 0

Total 76 101

Note: More than one type of punishment can be included in a sentence.

ANNEX: MILITARY JUSTICE STATISTICS




APPEALS REPORTING
1 April 2010- 31 March 2011

Decisions Rendered on Appeals

Court Martial Appeal Court of Canada 8 7
Supreme Court of Canada 0* 1
Total 8 8

* Two cases were appealed to the Supreme Court of Canada, however, only one decision was made during the report period. One application for
leave to appeal was made, however the application was dismissed.

Appeals by Party

Appeals by Crown 0 2
Appeals by Offender 8 5
Total 8 7
Nature of Appeal

Finding 4 4
Sentence (severity and/or legality) 1 0
Finding and sentence 2 3
Constitutional issue 0 0
Release pending appeal 1 0
Total 8 7
Disposition

Upheld trial decision 4 0
Overturned trial decision in whole or part 4 2
Appeal Granted 0 4
Abandoned 0 1
Total 8 7

Note: For statistics relating to prior years, refer to previous JAG Annual Reports.
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